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‘Randall D. Wilkins, State Bar No. 009350 é}qf}fg Ao 0
Paul V. Bonn, State Bar No. 001516 P@C/ _;,_7{%’) 0&,} ZEP,/{
D. Michae! Hall, State Bar No. 010267 h, ooy,
~ Brian J. Campbell, State Bar No. 013177 2005 4 ~YiCky
BONN & WILKINS, CHARTERED PR

805 North Second Street _ P §: [‘9
Phoenix, Arizona 85004 : S :
(602) 254-5557

Eugene O. Duffy

Wisconsino Bar No. 1015753

William A. Wiseman

Wisconsin Bar No. 1015696

OrNEIL, CANNON, HOLLMAN, DE JONG S.C.
Suite 1400, 111 East Wisconsin Avenue
Milwaukee, Wisconsin 53202-4803

(414) 276-5000 '

Autorneys for Plaintiffs -

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN THE ARIZONA TAX COURT

'SUSAN MORAN and JOHN UDALL,

individually and as representatives of the class
<comprised of federal employees who paid
Arizona income taxes on federal retirement
_contributions dunng one or more of the years -

No. TX 97-00119

No. TX 97-00131

- No. TX 97-00150
(Consolldated)

, REVENUE of the State of Anizona,

1985 to date,
' PLAINTIFFS’ MOTION FOR THE

Plaintiffs, "PRELIMINARY APPROVAL OF A
S STIPULATION OF SETTLEMENT AND
V. : ‘ - . ORDER REGARDING NOTICE.
'GALE L. GARRIOTT, in his capacity as
Director of the Arizona Department of
Revenue, the ARIZONA DEPARTMENT OF

(Assigned to the Hon. Mark W. Armstrong) -

Defendants.

SUSAN MORAN and JOHN UDALL AND
THEIR ATTORNEYS, BONN & WILKINS,
CHARTERED and O’NEIL, CANNON, '
HOLLMAN, DE JONG, S.C,,

Counterclaimants,
V. .

STATE OF ARIZONA, ex rel,, the ARIZONA
DEPARTMENT OF REVENUE

Counterdefendants.
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The Plaintiffs hereby move this Court for its Order pursuant to Ariz. R. Civ. P. 7.1 .
and the due process clauses of the United States and Arizona Constitutions, preliminarily
approving the Stipulation of Settlement (the “Settlement”) dated April 19, 2006, which is
attached hereto as Exhibit “A”. Upon preliminary approval of the Settlement, the Plaintiffs
request that the Court.enter an Order for such other findings and such other relief concerning
the matter set foﬁh in the “Propoéed Preliminary Findings and Interim Order” which 1s
attached hereto as Exhibit “B”.

In that regard, as a result of the Settlement, and. as a result of Plaintiffs’ Counsels’
separate Application For Award.Of Atforneys’ Fees, the Plaintiffs also request that the Court
approve the Parties' stipulated Plan of Notice so that notice can be provided to the over 40,000
individual Claimants who may Be common fund beneficianes under the Scttiernent, affording
them notice of the Settlement and the Claimants’ rights to be heard and to object concerning

the Settlement and Plaintiffs' Counsel’s application for a fee award consistent with the

‘provisions of the June 17, 1998 Judgment (The “1998 Judgment™).

The preliminary approval of the Settlement contemplated hereby will be subject to a
further and final hearing before the Court, which shall'be for the purpose of maldmg final such
breliminary findings and making such other findings and granting such other relief, concerning
such matters, as stated n the attached Proposed Preliminary Findings and Interim Order. The
date of such final heaﬁﬁg shall be finally set at the hearing on this Motion, but the parties have
agreed to schedule a date that is not less than 8 (eight) weeks after the Court preliminarily
approves the Settlement. |

To implement this process, it is contemplated that notice of the proposed Settlement,
in all its particulars, shall be co.mmunicated to the Clamants specified in the Settlement,
fo-llowing the preliminary approval of the same by the Court, in the manner provided in the

attached Proposed Preliminary Findings and Interim Order, or, in such other manner as the

" For clarity and ease of reference, all defined terms referenced herein shall have the same meaning as set
forth in the Settlement, Exhibit “A” herelo.
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Court may establish at the hearing on this Motion.
This Motion is supported by the following Memorandum of Points and Authorities,
the Declaration of Randall D. Wilkins, Esq. attached hereto, and by the Court’s entire file

herein.

MEMORANDUM OF POINTS AND AUTHORITIES

1. BACKGROUND OF THIS ACTION.

This refund action was commenced with the Arizona Department of Revenue (the

g “Department’.’) in 1989 and sought the recovery of Arizona income taxes paid by federal
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employees on mandatory contributions to federal retirement programs.

The procedural and substantive history of this case is the subject of seven published |
decisions, ii'_lcludin_g one by this Court, 191 Ariz. 293, 955 P.2d 49 (Az. Tax Ct. 1998), five by
the Court of Appeals, which are reported at 183 Ariz. 1, 899 P.2d 162 (App. 1994), 185 Ariz.

.457, 916 P.2d 1173 (App. 1996); 197 Ariz. 213, 3 P.3d 1133 (App'. 2000); 201 Anz. 125, 32
- P.3d 468 (App. 2001), 204 Anz. 485; 65.'P.3d 434 (App. 2003), and one by the Supreme Court

' QfArizbna, 207 Ariz. 181, 84 P.3d 446, cert. denied sub. nom. Moran v. Hibb;, 543 U.S. 810

- (2004). The case is now back before this Court on remand from the Supreme Court of _Arizoné |
to address Plaintiffs’ claims that additional refunds are Idue Claimants ifor one or more of the

‘years 1985 to and including 1990. In this respect, currently pending before the Court is

Plaintiffs' Motion to Enforce the June 17, 1998 Judgment concerning timely filed individual

refund Claims.

This Motion has been stayed while the parties engaged in extensive settlement

‘negotiations. With the assistance of Mediator Bruce Meyerson, the parties have reached the

Settlement, which they believe benefits the Plaintiffs, the Claimants and the Department.
1I. APPROVAL AND OPPORTUNITY TO BE HEARD.

The Settlement represents a compromise of disputed Claims, including the pending
Motion to enforce the 1998 Judgment, which results in a monetary fund for the benefit of
Claimants who meet the eligibility requirements for a refund under the Settlement. In the

landmark case of Mullane v. Central Hanover Bank & Trust Co., 339.U.S. 306 (1950), the

88386 : 3
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United States Supreme Court established the constitutional requirements of notice that must be
sansfind by a trustes seeking jadicial spproval of a final setlement of acoounts of beneficiane
m o common wust fund. In Mullane, the Court ruled that an adiudication of a beneficiary’s
rights must be “preceded by notice and opportunity for hearing appropriate to the nature of the
case.” Jui mt 313, The Court fimther observed that:

An elementary and fundameninl requirement of doe process in
any procesding which Is to0 be sccorded finality is notice
reascnably calculsted, under all the circumestances, to apprise
interested purties of the pendency of the action and sfford them
sn opportunity 1o present their objectons.

Id atdl4,

The Settlement in this case finally resolves all previously undecided jssues in the
case, These issues include reaching o compromise date on the issue of iolling and the pending
Motion to enforce the 1998 Judgment. As a result of the Settlement, approximately 40,000
individual Claimants will have their Claims reviewed to determine if they are eligible for a
further refund for tax yesrs [983 through 1990. In addition, under the Settlement, those
Claimants who do not receive refunds, have preserved their existing rights (including their
rights {0 appeal individually any ad verse determination by the Department. )

In prior proceedings, it has been finally determined that the 1998 Judgment
established that this [itigation is 1 common fund case and that the total refunds and imersst
paid by the Department constirute the common fund. Kerrw. Killion, 191 Anz. 293,935 P2d
49 {Ariz. Tax Cr. 1998}, afd, 197 Anz. 213, 3 P.3d 1133 (App. 2000). Because the parties
seeX & final resolution of the beneficiaries’ rights in the fund, the Sertlement s subject to
Mullane ©

M. LEGALSTANDARD — THE COURT SEOULD APPROVE A SETTLEMENT LF IT 15 FAIR,
REASONADLE, ADEQUATE AND IX THE BEST INTERESTS OF TiE CLASS,

In view of the dus process requiremicnts discussed above, Flatatiffs submit that the
Tegal standard for approviag settiemnents in claxs achions under Rule 23 by snalogy is sn
appropriate guide for the Count in deciding this motion. The United States Supreme Court bas

*Thus Court followed Muliom in ordenng potice and & hesring o 1991
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ruled that o state court proceeding applying 4 state statute which follows the notice procedures
for class actions under Fed. R. Civ. P. 23 satisfies Mullane s mandate for due process. See
Phillips Petroleum Co. v, Shusts, 472 U5, 797 (1985). The procedures agreed w by the parties
follow the due process procedures of Ariz. B. Clv. P. 23 and Mullane.
Arsizona Rule of Civil Procedure 23(¢) provides that:
A class action shall not be dismissed or compromised without
the approval of the court, and notice of the proposed dismissal

or compromise shall be given 1o all members of the class in a
manner zs the court directs.

There does not appear o be a single published Arizona case interpreting this Rule. However,
Arizona’s version of Rule 23{c) i identical to the provisions of former Rule 23(¢) of the
Federal Rules of Civil Procedure {and is substantially identical 1o the provisions of the current
federal rule), from which it was copied (formetly Fed R. Civ. P. 23(c)). The State Bar
Committes Note to the 1966 Amendment to Rule 23 states "[t]he official comment of the
federnl advisory cormumittee on civil rules on the change in Federal Rule 23 is comprehensive
and should be consulted ™ Thus, federal cases interpreting Federal Ruie 23(g) are helpful.
Rule 23(e) has been interpreted 1o require the trial court 10 determine whether &
proposed settlement is fundementally fair, sdequate, and reasonabie. Hanlon v Chraler
Corp., 150 F.3d 1011, 1026 (%th Cir. 1998). The determination of the faimess ofa class action
seitienent is left to the sound discretion of the tnal court. The Court of Appeals for the Ninth
Circuit held that it “conducts = *very limited’ review and “will reverse only upon a strong
showing that the District Court’s decision was & clesr sbuse of discretion.™ Linney v Cetlular
Alasks P'ship, 151 F3d 1234, 1238 (9th Cir, 1998) (citing Class Plaintiffy v City of Seattle,
955 F2d 1268, 1276 (9th Cir. 1992)). “This is especially true in light of the strong judicial
policy thit favors settlements, particularly where complex class action litigation is concemed.”
Id.; see alzo frby v. Baph, 75 F3d 1191, 1196 (Tth Cir. 1996} (“Federal Courts naturaily favor
the settlement of class action lingation™); Hispanies United of DuPage County v. Village of
Addizon, [il, 988 F. Supp. 1130, 1149 (ND. L 1997) (“Compromise is particularfy
appropriate in camplex class actions ™). [n detenmuning whether a settjement, taken s« a whole,
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ts fazr, reasonsbie and adequate f sl| concerned, courts consider that “[parties represented by
cumpetent counsel are better positioned than courts to produce a settlement that fairly reflecty
each party’s expecterd outcomie i litigation.” Jure Pacific Enter: Sec Ling , 47 F3d4373,378
(Yt Cir. 1995).

In nssessing a settlement proposal, a lower court must balance 8 nurnber of factors o
determine whether the settlement s fair, adequate, and reasonable “A number of factor
[include]: the strength of the plaintiffy’ case, the risk, expense, complexity, and fikely duration
of ferther ltigation;, the rak of mantaining a class action status throughout the toal; the
smoumt offered in seitlement; the extent of discovery completed and the stage of the
proceodings. the experience nd views of counsel. . .. and the rzaction of the class memnbery 1o
the proposed settlement.™ fn re Mega Ein. Corp. Sec. Litig., 211 F.3d 454, 438 {9th Cir.2000)
(citing Hanlon, 150 F3d st 1026 (clhations omitted)).

Measured against these standards, the parties’ Settlement is manifestly “fair,”
“reasonable” and “adequate” and should be approved

IV. THE EVIDENCE ESTABLISHES THE SETTLEMENT 15 FAIR, REASGONABLE AND
ADEQUATE AND IS IN THE BEST INTERESTS OF THE CLASS,

The famess and resscmableness of the proposed Settlement s conclusively
estiblished by the anached Declaration of Plaintiffs’ Counsel, Rendall D, Wilkine, attached
hereto as Exhibit “C", The Declartion establishes that the Settlement, which provides for s
peocedure for the review and payment of eligible Claimants' Claims for individual refund
cluim filed before July 9, 1994, and which further provides for recognition of administrative
appeal rights consistent with Arizonas law for al] Claimants who filed a Claim, will result in the
refund to the Claimants who are eligible imder the Scrticrnent of visteally sl of the illegal taxes
together with the statutory interest.  The Settiement should be prefimusmrily spproved and
notice should be sent to the Claimans, Following notice and ea opportunity 1o be hesnd, the
Court should enter a final order approving the Settiement,

LRI &
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V. CONCLUSION,
For all the reasons set forth herein,

Motions for Preliminary Approval snd Notice.

Platntiffs request that this Court gramt their

RESPECTFULLY SUBMITTED this 19th day of Apnl, 2006.

BONN & WILKINS, CHARTERED 5.C.
O'NEIL, CANNON, HOLLMAN, DEJONG 8.C,

By:

ORIGINAL filed and copy hand-delivered
this 19th day of April, 2006, to:

The Honorable Mark W. Armstrong
MARICOPA COUNTY SUPERIOR COURT
N.E. Regiotal Court

18380 North 40 Street

Phoenix, Arizona 85032

COPY of the foregoing mailed
this | 9th day of April, 2006, 1o:

William A. Richards, Esq.
Senior Litigation Counsel
Civil Division

Office of the Attomey General

1274 Wen Washington
Phoenix, Arizona 85007-2926

N DA s

HBEREA ¢

I 2evdent D VA s

Randall D. Wilkins, Esq.
Paul V. Boan, Esqg.
Brian J. Campbell, Esq,

D, Michael Hall, Esq,
Eugene O. Duify, Esg.
William A Wiseman, Esg.
Plaintiffs’ Counsel




